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IN THE MATTER OF THE INSURANCE ACT, R.S.O. 1990, c. I. 8, as amended
AND ONTARIO REGULATION 283/95
AND IN THE MATTER OF THE ARBITRATION ACT, S.O. 1991, c.17

AND IN THE MATTER OF AN ARBITRATION
BETWEEN:

CERTAS DIRECT INSURANCE COMPANY
Applicant
- and –
AIG INSURANCE COMPANY OF CANADA
Respondent


DECISION with respect to costs
COUNSEL
Benjamin Lee – Desjardins Insurance
Counsel for the Applicant, Certas Direct Insurance Company
(hereinafter referred to as “Certas”)
Michael Kennedy – McCague, Borlack LLP
Counsel for the Respondent, AIG Insurance Company of Canada
(hereinafter referred to as “AIG”)
ISSUE  -  COSTS
In the context of a combined priority dispute pursuant to s.268 of the Insurance Act, R.S.O. 1990, c. I.8 and Ontario Regulation 283/95 and loss transfer dispute pursuant to s. 275 of the Insurance Act R.S.O. 1990, c. I.8, the issue before me is to determine the entitlement to costs, if any, of the parties and responsibility for payment of the Arbitrator’s account arising from the combined dispute.
PROCEEDINGS
The matter proceeded on the basis of Bills of Costs, Document Briefs, Books of Authority and Written Submissions.
FACTS
This matter relates to a priority dispute and loss transfer arbitration in relation to an accident benefits claim made by Karmjeet Singh Ralla (“the claimant”) following an accident that occurred on November 22, 2015 (“the accident”). 

The accident involved a transport truck that was travelling from Ontario to British Columbia. The truck was insured by AIG pursuant to standard policy of automobile insurance issued to 1626919 Ontario Inc. (o/a Gold Freight). Both the owner (Jagjeet Kalsi) and a co-driver (Gurtejpal Greywal) were taking turns driving the truck; however, at the time of the accident, the truck’s owner (Mr. Kalsi) was driving. The claimant was in the front passenger seat and the co-driver (Mr. Greywal) was in the bunk of the truck. While travelling on Highway 1 in Brandon, Manitoba, the driver lost control of the truck in icy conditions, resulting in a single-vehicle accident. 

Following the accident, the claimant submitted a claim for accident benefits to Certas, which insured the claimant’s personal vehicle, being a 2006 Honda Civic, at the time of the accident.

On March 17, 2016, Certas sent AIG a notice of its intention to dispute priority, claiming that “[the claimant] was in Gold Freight’s vehicle at the time of loss. As per the signed statement, he claims that he has signed the paperwork to be insured on the truck.” AIG refused to accept priority on the basis that the claimant was not an insured pursuant to its policy, as the claimant was only participating in the trip to see if he liked long-haul assignments; the claimant had never driven the truck as of the date of the accident and, in fact, had not even completed the required road test mandated by Gold Freight before he would be permitted to operate its fleet; and, finally, that there was no paperwork to the contrary (despite what was alleged by Certas or its insured).

On December 15, 2016, Certas commenced both a priority dispute arbitration as well as a loss transfer arbitration against AIG. Important to note however, is that the loss transfer arbitration was commenced despite the fact that Certas was claiming that it was not in highest priority, nor had it provided AIG with a Notice of Loss Transfer or any Loss Transfer Request(s) for Indemnification.

In response to Certas commencing arbitration for both the priority dispute and loss transfer, AIG retained counsel on December 31, 2016 so as to respond to the arbitrations within the 30 day limitation period as required by section 8(2) of Ontario Regulation 283/95.

On January 4, 2017, AIG’s lawyer wrote to Certas’ requesting copies of the initial Notice of Loss Transfer and any Loss Transfer Requests for Indemnification, as neither had been provided to AIG prior to Certas commencing arbitration.

On January 24, 2017 (i.e. more than a month after Certas commenced its loss transfer arbitration against AIG), Certas’ adjuster provided AIG’s adjuster with the first Notice of Loss Transfer along with a Loss Transfer Request for Indemnification (both dated January 23, 2017). However, these forms  did not indicate the Fault Determination Rule upon which Certas was relying, nor did they include proof of payment.  

On or about February 23, 2017, AIG’s adjuster sent Certas’ adjuster a letter acknowledging both the Notice of Loss Transfer and the Loss Transfer Request for Indemnification. AIG requested for Certas to forward a copy of the policy declaration page confirming that the Certas policy was, in fact, a personal policy (so as to confirm that loss transfer was applicable). AIG also requested copies of all invoices and proof of payment with respect to benefits paid to the claimant, along with copies of the supporting documentation with respect to the claimant’s income replacement benefits and his removal from the Minor Injury Guideline.
Counsel for Certas, by letter dated March 17, 2017, asked for AIG’s position on loss transfer. The complete accident benefits file was forwarded to AIG on March 20, 2017. In April 2017, the claimant’s accident benefits claim was settled on a full and final basis.

By e-mail dated April 26, 2017, a further request was made of counsel for AIG as to their position on loss transfer.
On May 12, 2017 and following the settlement of the claimant’s accident benefits claim, Certas’ adjuster sent AIG’s adjuster a final Loss Transfer Request for Indemnification totalling $81,306.52.
On June 28, 2017, Certas offered to withdraw the priority dispute arbitration in exchange for AIG accepting that it was liable for loss transfer indemnification.

In response to Certas’ offer, AIG’s lawyer wrote to Certas’ lawyer on August 31, 2017 confirming that AIG accepts that it is liable to indemnify Certas for loss transfer. However, AIG requested its costs for being forced to respond to the arbitrations, as they claimed that the priority dispute was clearly without merit and there was never a denial of entitlement to loss transfer. It was not until October 16, 2017 during a pre-arbitration conference, that Certas finally agreed to formally withdraw its priority application, thereby allowing AIG to accept liability for loss transfer payments. AIG then proceeded to accept loss transfer. Both parties now claim entitlement to their costs from the other.
ANALYSIS AND FINDINGS
With respect to the priority dispute portion of this arbitration, the Disputes Between Insurers legislation deals with the issue of costs. Section 9 (1) of O. Reg. 283/95 states:

9.  (1)  Unless otherwise ordered by the arbitrator or agreed to by all the parties before the commencement of the arbitration, the costs of the arbitration for all parties, including the cost of the arbitrator, shall be paid by the unsuccessful parties to the arbitration. O. Reg. 283/95, s. 9 (1).

(2)  The costs referred to in subsection (1) shall be assessed in accordance with section 56 of the Arbitration Act, 1991. O. Reg. 283/95, s. 9 (2).
A similar principle ought to apply to loss transfer disputes, but in both cases, whether it be in loss transfer or priority, it should be in the absence of special circumstances. In the exercise of my discretion pursuant to the authority to award costs as set out in s. 54(1) of the Arbitration Act 1991, S.O. c. 17, I am satisfied that AIG is entitled to its costs with respect to the priority dispute and that Certas is entitled to its costs with respect to the loss transfer dispute. 

On the facts of this case, I am only prepared to look at costs on a partial indemnity basis. Fortunately the Bills of Costs provided by the parties provide such a breakdown.
I find that AIG is entitled to its costs related to the priority dispute and that Certas is entitled to its costs of the loss transfer. Clearly AIG was completely successful with respect to the priority dispute and entitled to costs. The issue is not as clear with respect to the loss transfer dispute. AIG maintained that the loss transfer dispute was prematurely commenced without even having served a Notice of Dispute or Loss Transfer Requests for Indemnity. Furthermore, AIG claimed that since Certas was denying priority it was not in a position to make a loss transfer claim, as only the priority insurer can make such claim. Lastly, it took the position that once provided with Requests for Indemnity, it never denied responsibility for same. Despite the arguments advanced by AIG, I nevertheless find them responsible for the costs of Certas with respect to the loss transfer dispute but recognize that it did not receive supporting documentation with respect to the loss transfer requests until the later stages of the dispute. As a result, it is clear that much more time was spent on the priority dispute than the loss transfer dispute. I do not accept the position advanced by AIG as to the right of Certas to commence a loss transfer dispute while disputing priority. At the time it commenced the loss transfer dispute, it was paying accident benefits to the claimant and in my view, was the priority insurer until such time as an Arbitrator found otherwise. When AIG received the Request for Indemnity it ought, in my view, to have advised Certas that it was accepting loss transfer subject to satisfaction as to the reasonableness of the amounts paid. The liability situation appeared quite clear as it was a single vehicle accident. Until such time as a formal acceptance of loss transfer was made, Certas was entitled to continue with its dispute as it did. The mere fact that AIG never made a formal denial was insufficient to avoid the costs of the loss transfer dispute. Until such time as a formal acceptance of loss transfer was made, it cannot be said that the loss transfer dispute was unnecessary. On a practical level, the loss transfer dispute did not really start until AIG was provided with the first Request for Indemnity and the breakdown of costs awarded will so reflect.
I am satisfied that the initiation of the priority dispute by Certas was reasonable in the circumstances. The facts giving rise to the accident benefits claim clearly raised the issue of whether the claimant was an insured under the AIG policy and potential “regular use” that required exploration. Following an examination of these potential issues, Certas decided to withdraw its priority dispute. Certas was clearly the unsuccessful party in the priority dispute having ultimately withdrawn its priority dispute. In the absence of evidence to the contrary, it can only be assumed that it withdrew its priority claim because it was unable to show that the claimant was a listed driver on the AIG policy and that the facts did not support a finding that the claimant had “regular use” of vehicles insured by AIG, which would have made the claimant a deemed named insured, if proved. It is clear to me on the materials provided that significant time was spent by counsel on the priority issues. The Certas Bill of Costs which claimed approximately $6,737 57, inclusive of HST on a partial indemnity basis, shows more than 12 hours spent on those items clearly associated with priority including priority opinion, research, attendance on an Examination under Oath of the claimant and reporting with respect to same. On partial indemnity rates, this comes to about $1,400. If I extract the hours having to do with costs submissions (about $3,000) the remaining time on the file is about $2,300. It is impossible on the materials provided to determine how much of that had to do with priority or loss transfer. I will arbitrarily assign half of that amount to loss transfer and therefore allow $1,150 in costs for the loss transfer, inclusive of HST.
AIG has presented a Bill of Costs on a partial indemnity basis totalling approximately $8,790, inclusive of HST. On review, it would appear that about $2,500 was with respect to drafting the Bill of Costs and costs submissions. It is difficult to determine from the remaining items on the Bill of Costs how much time was spent on priority and how much time was spent on loss transfer. No dockets accompanied the materials provided. However, the Bill of Costs of the Applicant would show more time spent on priority rather than loss transfer. On a somewhat arbitrary basis, I will allow two-thirds of the account once the time for costs issue has been extracted, leaving a payment to be made by Certas of $4,200, inclusive of HST.
Since there was mixed success on the issue of costs, I have simply extracted the costs portions from each of the Bills of Costs.

In reaching my decision with respect to costs, I have considered the factors set out in Rule 57.01(1) of the Rules of Civil Procedure, which include:

1. The principle of indemnity including, where applicable, the experience of the lawyer for the party entitled to the costs, as well as the rates charged and the hours spent by that lawyer;

2. The amount of costs that an unsuccessful party could reasonably expect to pay in relation to the step in the proceeding for which costs are being fixed;

3. The amount claimed and the amount recovered in the proceeding;

4. The complexity of the proceeding;

5. The importance of the issues;

6. The conduct of any party that tended to shorten or to lengthen unnecessarily the duration of the proceeding;

7. Whether any step in the proceeding was improper, vexatious or unnecessary; and

8.   Any other matter relevant to the question of costs

I am also cognizant in awarding costs of proportionality, although it was not much of a factor in the case before me, and have considered the following decisions:

1. Toronto (City) v. First Ontario Realty Corp., [2002] 59 O.R. (3d), 568 (S.C.);

2. Boucher v. Public Accountants Council (Ontario), [2004] 71 O.R. (4d), 291 (C.A.);

3. Coldmatic Refrigeration of Canada Ltd. v. Leveltek Processing LLC, [2005] 75 O.R. (3d), 638 (C.A.);

4.
Zesta Engineering Ltd. v. Cloutier, [2002] 21 CCEL (3d), 161 (O.N.C.A.).
ORDER
I hereby order that:
1. 
AIG pay to Certas $1,150 with respect to the loss transfer dispute.

2.
Certas pay to AIG $4,200 with respect to the priority dispute.

3.
That the costs of the Arbitrator be split 50/50 basis.
DATED at TORONTO this 12th          )

day of March, 2018.
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